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IN THE COURT OF THE SUB-DIVISIONAL JUDICIAL MAGISTRATE (S),   

                  SONITPUR, TEZPUR 

             G.R. CASE No. 2716/2015 

                                    U/S 447/323 IPC 

               State 

                                              Vs 

             Okumar Paul                                ………..…Accused  

 

PRESENT: Sri B. Acharyya, LL.M., A.J.S. 

                  Sub-Divisional Judicial Magistrate (S), Sonitpur, Tezpur 

Appearances: 

For the Prosecution:             Sri R. Goswami, Ld. APP.  

For the Defence:                 Smti. Dulumoni Sinha, Ld. Adv. 

Offences Explained on:           13.05.2016 

 

Date of Evidences:               02.05.2017, 04.04.2018, 15.12.2018 

Date of Argument:               08.05.2019 

Date of Judgment:               20.05.2019 

                                J U D G M E N T 

1.  The Prosecution case in brief is that one Biren Bhumiz has filed an FIR on 09.10.2015 

stating that on 08.10.2015 at about 4:00 P.M., when his brother Lalmohan Bhumiz 

was inserting a bamboo on his land then accused without any cause or reason 

suddenly inflicted blows on the head of Lalmohan Bhumiz from backside as a result of 

which he sustained injuries on his head. Thereafter informant took the victim to 

TMCH for treatment and later filed an FIR at Dhekiajuli P.S.  

 

2.  The O.C Dhekiajuli P.S on receiving the FIR registered a case vide Dhekiajuli P.S Case 

No. 604/15 u/s 326/307 of the Indian Penal Code. After investigation, the I.O laid 
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down the Charge sheet under Section 447/323 of the Indian Penal Code against 

accused Okumar Paul for trial.  

 

3.  On appearance before the court, accused person was furnished with copies of 

relevant documents u/s 207 of the Cr.P.C. Upon perusal of the case record and on 

hearing the Learned Counsels for both sides, offences u/s 447/323 of Indian Penal 

Code was explained to the accused person and he pleaded not guilty and claimed to 

be tried. 

 

4.  The Prosecution examined 8 (eight) witnesses. Thereafter, Ld. APP has prayed to 

close the evidence of the prosecution and accordingly, prayer was allowed. 

 

5.  The examination of the accused person u/s 313 of the Cr.P.C was done to which he 

denied the questions put to him. Defence denied adducing evidence. 

 

6.  Heard the arguments put forward by the learned counsel for the accused person and 

the learned APP for the State and also perused the evidences and materials on 

record.   

      POINTS FOR DETERMINATION: 

7.  The following Points have been taken up for determination and discussion in the case: 

 

1. Whether accused Okumar Paul, on 08.10.2015 at about 4:00 P.M at Pirakata 

Kachari under Dhekiajuli P.S., committed criminal trespass by entering into the 

house of informant and thereby committed an offence punishable under Section 

447 of the Indian Penal Code? 

 

2. Whether accused on the same date, time and place voluntarily caused hurt to 

the informant and thereby committed an offence punishable under Section 323 

of the Indian Penal Code? 

           DISCUSSION, DECISION & REASONS THEREOF: 

8.  Informant Biren Bhumiz as PW 1 had deposed that he knows the accused person. The 

incident took place in the year 2015 at about 3:00-4:00 P.M when a meeting was 

called regarding land dispute between him and the accused. People were discussing 

and an arrangement was arrived at. At that time his brother Lal Mohan Bhumiz was 

inserting a bamboo on his land when accused suddenly inflicted blows on his head 

from his back thrice with a „khonti‟. The victim fell down and he was taken to 

Dhekiajuli Hospital. He was later referred to TMCH and from TMCH after 18-19 days 
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of stay he was referred to Guwahati Medical College. He was hospitalized at GMCH for 

nearly a month. Ext. 1 is the ezahar wherein Ext. 1(1) is his signature. Police 

interrogated him. 

 In his cross examination, PW 1 has stated that before filing of this case, accused had 

already filed a case against them for putting their house on fire. That case was filed 

against him, Lal Mohan and others and is now pending. The date of occurrence was 

during winter season. He has a brother who has sold the disputed land to accused in 

his name where he is living after constructing a house. This house is alleged to have 

been burnt by them. He cannot state the Dag. No and patta number of disputed land. 

On the day of occurrence wife of accused Champa Paul has filed a case against him 

alleging assault to her inside the house and for damaging household articles. They 

took the victim to hospital first and thereafter on the same day lodged ezahar. The 

ezahar was written by police personnel as per his dictation and it was read out and 

explained to him. He denied the fact that in his statement u/s 161 of Cr.P.C and in his 

ezahar he did not state that accused person inflicted blows on Mohan with „khonti‟ on 

his head from behind thrice and caused him to fall down and also that he did not 

state that accused was injured. He also denied the fact that his brother was not 

injured and he had let fire to the house of accused earlier and also on the day of 

incident.  

9.  Lal Mohan Bhumiz as PW 2 had deposed that informant is his brother. Accused lives 

near his house. The incident took place about 1 ½ (one and half) years ago at the 

time of evening at about 4:00 P.M during winter season, when a meeting was called 

and VDP Secretary, Gaonburah and fellow villagers came to sort out the land dispute. 

Jagat Jena, Kasem Ali, Kakhal and 100-150 people were present at place of 

occurrence. They asked accused to bring out the land documents but accused replied 

that who are they to check land documents and asked whether they are Lat Mandal 

or Kanungo and thereafter he called O.C Dhekiajuli P.S to the place of occurrence. 

The O.C Dhekiajuli P.S came and said as people were present the land should be 

measured and dispute be settled. People began to measure the land. Accused came 

from behind and hit PW 2 with a khurpi. He fell down and lost his senses. He 

regained his senses at Tumuki Medical College after 5 (five) days. His brother filed 

the FIR regarding the incident. 

     In his cross examination, PW 2 has stated that police examined him after 5 (five) 

days after he regained his senses. He was unable to speak earlier. He was treated at 

Dhekiajuli, Tumuki and GMCH and the medical reports of those hospitals have been 

submitted to police. He was inflicted blows thrice on left and right side of head. He 
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was not examined elsewhere. Accused had a fight with Biren prior to calling police. 

He does not know why accused called police. He denied the fact that they had beaten 

accused and that was why he called police and also that they tried to snatch the land 

which accused brought from Biren. He denied the fact that he sold house and 

valuables of accused and also that he did not state in his statement u/s 161 of Cr.P.C 

that people gathered in the place of occurrence and asked the accused to show land 

documents which he refused and called the police. PW 2 was standing near the 

boundary of his land. He does not know if accused was hospitalized but he heard that 

accused was beaten by public and was hospitalized. House of accused was burnt. He 

denied the fact that in the day of occurrence he tried to burn the house of the 

accused and assaulted him. PW 2 also denied that accused did not assault him. 

10.  Pradeep Karmakar as PW 3 had deposed that he knows the informant as well as the 

accused person as they are his co-villagers. The incident took place about 1 (one) 

year ago at about 3:00 P.M-4:00 P.M at Pirakota Chariali when he was present along 

with O.C Dhekiajuli P.S Sri Animesh Das. Gaonburah Moneswar Orang and about 40 

(forty) people were present at a meeting. Accused was called to the meeting to show 

them his land documents. Accused did not come and called O.C Dhekiajuli P.S to the 

place of occurrence. O.C Dhekiajuli P.S asked to measure the land of the accused. 

The accused came and inflicted blows thrice on Lal Mohan Bhumiz on his head 2-3 

times with a „chiprang‟ or iron rod. They rushed to the victim and blood oozed out of 

his injuries. They took victim to Dhekiajuli Hospital. Accused was chased by public 

and beaten and arrested by police. He has seen the incident. The victim was 

hospitalized at Tumuki Hospital and thereafter at GMCH. 

       In this cross examination, PW 3 has stated that wife of the accused Champa Paul has 

filed case against him and informant Lal Mohan and others for beating accused and 

burning down her house and damaging her household articles. He denied the fact 

that he did not state in his statement u/s 161 of Cr.P.C that Animesh Das along with 

40 (forty) people were present at the place of occurrence and also that when people 

called accused he did not come. The meeting could not be concluded. He denied the 

fact that he tried to dispossess the accused from his land and house and beaten him 

and also set his house on fire and have filed this false case to save themselves from 

that case. He denied the fact that the victim was not injured and he was never 

hospitalized at Tumuki and GMCH. PW 3 stated that he alongwith Biren and others 

were arrested in that case and were in hazot for 22 (twenty two) days. PW 3 does not 

know when Biren sold his land to the accused. PW 3 further stated that land belongs 

to both Biren and Lalmohan but Biren alone sold the land to the accused. Lalmohan 

lives separately and was missing for a long time before returning home. A fight took 
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place prior to the date of occurrence. PW 3 admitted that he did not file any proof of 

his being VDP Secretary. Animesh Das saw the incident. Lalmohan was inflicted blows 

when he was inserting bamboo poles.    

11.  Sri Kuleswar Orang as PW 4 had deposed that he knows the accused as well as the 

informant as both of them are his neighbours. The incident took place about 2-3 

years ago at about 4:00 P.M. He knows that accused and informant have land 

disputes for which many quarrel took place. To solve their problem a village meeting 

was sought but he was not present in that meeting. After the meeting villagers along 

with both parties measured the disputed land in presence of O.C Dhekiajuli P.S. The 

local public along with O.C demarcated the boundary. At that time he was present. 

Local public erected boundary post and at that time accused assaulted Lal Mohan by 

a lathi coming from backside as a result of which he fell down. Thereafter, they 

arranged an auto rickshaw and took the injured to Dhekiajuli CHC but Dhekiajuli CHC 

referred him to TMCH, Tumuki. 

 In his cross examination, PW 4 has stated that his son Ujen Orang is one of the 

accused in the cross case being Sessions Case No. 230 of 2017. The O.C Dhekiajuli 

himself saw the incident. At the time of burning of house of accused O.C was not 

there. He does not know the decision of that meeting. He had seen only Lal Mohan 

who erected the boundary post and did not see other person who erected the 

boundary post. He came to know that accused Okumar sustain head injury. Lathi, 

siprang are different instruments. Police recorded his statement after 2-3 days of the 

incident. He denied the fact that he has stated to police that after assaulting Okumar 

Paul, local public set fire on his house and police took both Okumar Paul and 

Lalmohan Bhumiz to the hospital in the same vehicle. He also denied the fact that 

wife of accused filed a case against Biren Bhumiz, Naresh Bhumiz, Pradip Karmakar 

and his son Ujen Orang alleging that they had trespassed into the land of Okumar 

Paul and assaulted Okumar Paul, damaging the household articles and then set fire to 

the house of Okumar Paul and that Biren Bhumiz lodged a false case against Okumar 

Paul and he deposed falsely to save his son and other accused persons of the cross 

case.  

12.  Smti Bhaganti Bhumiz as PW 5 had deposed that she knows the accused as well as 

the informant who is her brother-in-law. The incident took place about 1 (one) year 

ago. There is a land dispute in between the informant and the accused. On that day 

local public sat together to settle their disputes. There were many people including 

O.C Dhekiajuli P.S were present. It was decided in the meeting to measure the 

disputed land. Accordingly, land was measured up to three sides. When they started 
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to measure the 4th (fourth) side, O.C Dhekiajuli P.S after demarcation of land erected 

post. She was also present there and she advised that one Pacca post should be 

erected at the border. During that time accused Okumar Paul assaulted her husband 

with a „Siprang‟ on his head as a result of which he fell down. Local public started to 

assault Okumar Paul and her husband was taken to hospital. The O.C Dhekiajuli P.S 

took Okumar Paul in his vehicle to save him from further assault of public. Then she 

called one auto and took her husband to Dhekiajuli CHC and from there her husband 

was taken to TMCH. She knows that there is a cross case in between both the parties. 

 In her cross examination, PW 5 has stated that the incident took place about 2-3 

years ago. There were many cases exists in between the parties for land dispute and 

the said disputed land was purchased by father of Biren Bhumiz. Amongst the said 

land, Biren Bhumiz sold half of his land to accused Okumar Paul who after purchasing 

the said land occupied the same by constructing his house where he also 

manufacture earthen pot, chaki etc in the said land. Naresh, Bihan, Choitu, Gulu etc 

resides near the place of occurrence. She does not know if proceeding of the meeting 

was recorded. Accused Okumar Paul assaulted her husband with a “Siprang” three 

times on the head of her husband. In the last time “Siprang” was loosed from handle. 

Incident took place in presence of police. In the said meeting Naresh, Biren, Pradip, 

Ujen were also present. Police took Okumar Paul first to the hospital but they have 

taken Lalmohan to the hospital in an auto rickshaw which was owned by one Rajen. 

Police did not seize any of their clothes. Police recorded her statement on the day of 

incident. She denied the fact that she did not state before police that accused 

assaulted her husband by means of a “Siprang”. She also denied the fact that her 

husband along with Biren Bhumiz, Naresh, Pradip and Gulu assaulted accused 

severely, destroyed the household articles of accused and set his house on fire. She 

also denied that Biren Bhumij filed this case to save themselves from the cross case.  

13.  Sri Moneswar @ Monash Orang as PW 6 had deposed that he knows the accused 

person as well as the informant. The incident took place in the year 2015 probably in 

the month of October. At that time he was Gaonburah of Pirakota Kacharigaon. On 

that day, he along with O.C Dhekiajuli P.S Animesh Das, G.P Ex-President Jagat Zena, 

VDP Secretary Pradip Karmakar, VDP Secretary Pirakota Kacharigaon Md. Abdul 

Kalam along with many villagers were present at a meeting held to solve the land 

dispute in between the accused and the informant. In the meeting it was decided to 

measure the disputed land by the public and accordingly, after measuring the 3rd 

corner of the said plot of land, while they started erecting post in the 4th corner, 

accused Okumar Paul suddenly came from backside and assaulted Lalmohan on his 

head by means of a bamboo handled “siprang” and Lalmohan sustained injury on his 
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head and fell down. A few people took Lalmohan to the hospital for treatment. During 

that time local public became excited and attacked Okumar Paul by hands, lathi, 

stones etc. He along with O.C took him to the P.S and then to the hospital. Then, 

victim Lalmohan Bhumiz was sent to TMCH by an auto. Then excited local public set 

fire into the house of Okumar Paul.  

 In his cross examination, PW 6 has stated that he has stated to police that his name 

is Moneswar. Pirakota village consists of three small villages and all these three 

villages are different. He is the Gaonburah of all the 3 (three) villages. At the time of 

recording his statement he never submitted any documents. In the meeting no 

written proceeding was made. Before the said incident Okumar Paul has filed an 

ezahar before the O.C Dhekiajuli P.S and on the basis of said ezahar police arrived in 

the said meeting which was held in the courtyard of Okumar Paul. He did not state 

before police that he himself convened the meeting and that he has stated to police 

that after measuring 3rd corner of the said land plot of while they started erecting 

post in the 4th corner by Lalmohan Bhumiz, accused Okumar Paul suddenly came from 

backside and assaulted Lalmohan upon his head by means of a bamboo handled 

“siprang”. He also denied that in his presence Biren Bhumiz, Naresh Bhumiz, Pradip 

Karmakar, Ujen Orang and Gulu Ghatowar illegally trespassed into the house of the 

Okumar Paul and destroyed his household belongings, assaulted Okumar Paul on his 

head and set fire in his house and all these were happened in his presence. Police 

seized some half burn wooden piece and half burn bamboo pieces and one piece CI 

sheet from the house of Okumar Paul in his presence. He did not state before police 

that police did not take injured Lalmohan and they have sent him to hospital in a 

hired auto. 

14.  Md. Musfik Ali @ Ushit Ali as PW 7 had deposed that he knows the informant Okumar 

Paul. On 08.10.2015 he was posted as constable attached to Dhekiajuli P.S. On that 

day he along with Animesh Das O.C Dhekiajuli P.S went to Pirakata to attend a 

meeting. The said meeting was held to settle a land dispute. After completion of the 

meeting a quarrel took place for the land dispute in presence of the O.C and them. 

During that time one person was engaged to implant a border post and then accused 

Okumar Paul assaulted the said person with “Siprang”. There was exchange of marpit 

took place between both the parties where Okumar Paul also sustained injuries. Then 

they took Okumar Paul to Dhekiajuli CHC as per direction of the O.C.  

In his cross examination, PW 7 has stated that Police did not record his statement. He 

stated that he does not know about the subsequent incident. He has not seen exactly 
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who assaulted Okumar Paul as many people gathered there. Okumar Paul sustained 

injuries on his head and hand.  

15.  Sri Rinku Nath @ Pinku as PW 8 had deposed that he knows the accused Okumar 

Paul. He stated that on 08.10.2015 he was at Dhekiajuli P.S and was entrusted him to 

drive the vehicle of the O.C, Dhekiajuli P.S. Accordingly, he along with Animesh Das, 

O.C, Dhekiajuli P.S went to Pirakata to attend a meeting. The said meeting was held 

to settle a land dispute. After completion of the meeting exchange of marpit took 

place between two parties. The O.C directed him to take one injured to Dhekiajuli 

CHC in their vehicle. Accordingly, he took the injured along with the O.C and admitted 

him in hospital.  

His cross-examination was declined by defense. 

16.  Upon appreciation of the evidences of the Prosecution witnesses available in the 

record, it is seen that even though they have stated that they have seen accused 

Okumar Paul assaulting the victim Lalmohan Bhumiz in the said meeting organized to 

settle land disputes between the informant and the accused, but it appears that no 

weapon or instrument by which accused assaulted the victim was seized by the I.O 

during investigation, even when PWs have stated that accused assaulted victim 

Lalmohan with a “Siprang”. Moreover, I.O who investigated the case as well as M.O 

who medically examined the victim was not examined by the Prosecution which 

remains fatal to the Prosecution case.   

17.  Moreover, it can be ascertained that there are certain contradictions in the evidences 

of witnesses. Thus PW 1 has stated in his evidence that accused assaulted the victim 

with a “khonti” but PW 2 has stated that victim was assaulted with a “khurpi” and 

said Khurpi or khonti was not seized in this case. Further PW 4 stated that accused 

assaulted Lal Mohan with a lathi. Moreover, PW 3, PW 5, PW 6 and PW 7 stated that 

accused assaulted Lal Mohan with a “Siprang”. Thus there arose four different types 

of weapons from the evidences of witnesses which cannot be believed as PWs 

themselves are not accurate in their evidences. PW 4 in his examination-in-chief 

stated that local people erected boundary post but PW 4 in his cross examination 

stated that he saw only Lal Mohan erected boundary post and thus there are 

contradiction in his evidences.   

18.  Informant as well as other PWs stated that victim was taken to Dhekiajuli hospital 

from where he was referred to TMCH, Tezpur where he stayed for 18-19 days and 

then he was taken to GMCH. But it is apparent in the record that there is no medical 

examination report of the victim either from the TMCH or from GMCH. Had the victim 

stayed for so long at those hospitals for treatment, he would have submitted and 
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there would have been various medical reports and prescriptions as well as bills. But 

in this case, informant did not submit any such documents to substantiate his case 

against the accused. There is neither any admission certificate nor any discharge 

certificate of the victim either from TMCH or from GMCH. Moreover, no doctor who 

conducted treatment upon the victim on TMCH or GMCH was examined by the 

Prosecution to corroborate the version of the informant and other PWs and establish 

the case. Only a photocopy of a medico legal report from TMCH is found in the record 

and that too has not been proved.    

19.  It can be ascertained from the cross examination of PW 1 that on the day of 

occurrence, wife of accused Champa Paul has filed a case against the informant 

alleging assault to her inside the house and for damaging household articles and 

hence in the present context, without any strict proof against the accused in the 

instant case, it can be presumed that instant case was filed as a cross case or as a 

counter to the case filed by the wife of the accused. To justify the same, PW 3 in his 

cross examination also admitted that wife of the accused Champa Paul has filed case 

against the informant and victim Lal Mohan and others for beating accused Okumar 

Paul and burning down her house and damaging her household articles. PW 3 stated 

that he alongwith informant and others were arrested in the case filed by the wife of 

accused Champa Paul and served jail hazot for 22 (twenty two) days. There is no 

documentary evidence on record that PW 3 is the VDP Secretary and PW 6 is the 

Gaonburah and the same has been admitted by PW 3.  

20.  Victim as PW 2 stated in his evidence that police examined him and recorded his 

statement after 5 (five) days of the incident after he regained his senses. Thus it 

appears that victim was unconscious for 5 (five) days and in such a situation his 

version to the police after such a gap would not be trustworthy. Moreover, PW 2 has 

stated in his evidence that Jagat Jena, Kasem Ali, Kakhal and 100-150 people were 

present at place of occurrence. But it appears that said people were not examined by 

the Prosecution to establish its case against the accused. PW 5 in her cross 

examination stated that Naresh, Bihan, Choitu, Gulu etc resides near the place of 

occurrence but it appears that none of these people were examined by the 

Prosecution who could have been good witnesses in this case. PW 5 clearly stated 

that victim Lal Mohan was taken to hospital by an auto rickshaw owned by one Rajen 

but said Rajen was not examined by the Prosecution to ascertain the truth. PW 5 

clearly stated that Police did not seize any clothes. Moreover, O.C of Dhekiajuli P.S 

Animesh Das was present at the place of occurrence as can be ascertained from the 

evidences of PWs but said Animesh Das, who should have been examined in this 
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case, was not examined by the Prosecution which proves fatal to the case of the 

Prosecution.  

21.  It can be ascertained from the evidence of victim as PW 2 that even he himself is a 

hearsay witness to the said incident. PW 2 clearly stated that at the time of 

occurrence accused came from behind and hit him with a khurpi and he fell down and 

lost his senses. Thus it can be presumed that accused hit PW 2 from back and hence 

he could not see the person himself who hit him and moreover PW 2 fell down and 

lost his senses as soon as accused hit him which doubly ascertains that victim did not 

see who hit him from behind as he immediately fell down and lost his senses at the 

place of occurrence. Hence it is doubtful as alleged by the victim that accused hit him 

with a khurpi as it appears from his own evidence that accused hit from behind and 

he lost his senses then and there and hence it is doubtful as to how can the victim 

saw khurpi at the hands of the accused as PW 2 victim was hit from behind and 

immediately he fell down and lost his senses.    

22.  Hence in view of aforesaid discussion and considerations, it can be said that 

Prosecution has failed to prove the allegation against the accused beyond reasonable 

doubt and the alleged offences have not been established against the accused person 

by the prosecution and he is entitled to be acquitted of the offences under Sections 

447/323 of the Indian Penal Code.  

 

                                         ORDER 

Hence I hold that accused Okumar Paul is not guilty of committing offences 

punishable under Sections 447/323 of the Indian Penal Code. Accordingly he is 

acquitted from the offences punishable under Sections 447/323 of the Indian Penal 

Code and he is set at liberty forthwith. 

 

The bail bond of the accused shall stand cancelled and surety shall be discharged 

after the expiry of 6 (six) months period from today. 

 

The case stands disposed of on contest. 
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The Judgment is delivered in the open Court in presence of the accused and his 

Advocate. The Judgment is given under my hand and seal of this Court on this the 

20th day of May 2019. 

 

 

 

 

                                                                                     (B. Acharyya) 

                      SDJM(S), Sonitpur, Tezpur 
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                                       Appendix: 

Prosecution Witness: 

PW 1:   Biren Bhumiz 

PW 2:  Lal Mohan Bhumiz 

PW 3:  Pradeep Karmakar 

PW 4:  Kuleswar Orang 

PW 5:  Bhaganti Bhumiz 

PW 6:  Moneswar @ Monash Orang 

PW 7:  Md. Musfik Ali @ Ushit Ali 

PW 8:  Rinku Nath @ Pinku 

 

Documents Exhibited by Prosecution:  

Ext. 1:  Ezahar 

Ext. 1(1): Signature of the informant. 

 

Defence Witness: Nil 

Documents Exhibited by the defence: Nil    

 

 

 

 

                                                                                            (B. Acharyya) 

                                                            SDJM(S), Sonitpur, Tezpur 


